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{Abstract)

Online Retailers' Superior Bargaining Position and
Exemption from Application of the Act on Fair

Transactions in Large Retail Business

Ko, In Hea'

The Seoul High Court's ruling in February 2024 regarding Coupang's
alleged violation of the Act on Fair Transactions in Large Retail Business
(hereinafter referred to as "the Law") is pivotal, as it establishes specific
criteria for determining a "superior bargaining position." According to the
ruling, despite meeting the criteria as "large-scale distributors," the Korea
Fair Trade Commission is required to individually prove the large-scale
distributors’ superior bargaining position in transactions with each supplier
to qualify for the law's application. This contradicts many precedents that
broadly recognize the superior bargaining position of large-scale distri-
butors based on criteria such as retail sales revenue and store area,

Consequently, the ruling significantly impacts future law enforcement,

This paper argues that subjecting businesses meeting the legal require-
ments as "large-scale distributors" to additional individual assessments for
the ambiguous concept of "superior bargaining position" with numerous
suppliers would lead to significant confusion in enforcing the pre-
regulatory nature of the Law. It suggests exploring legislative solutions,

such as revising the provisions for exemption from application, if

Director, Business Trade Policy Division, Korea Fair Trade Commission.
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necessary, instead of relying on case-by-case assessments,

Furthermore, this paper examines the decision's argument, which
denies the superior bargaining position of large-scale distributors over
certain suppliers based on the plaintiff being an online retailer, It
contends that implying broader exemption from the Law for online
retailers  perpetuates discrimination against offline businesses in the
evolving retail landscape centered around online platforms, particularly

considering the concentration in the digital market,

Keywords: Superior Bargaining Position, the Act on Fair Transactions
in Large Retail Business, Exemption, Online Large Retailer,

Supplier






