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6) European Commission, Press release, 'Antitrust: Commission announces Guidelines on
exclusionary abuses and amends Guidance on enforcement priorities’ IP/23/1911 (Mar 27, 2023)
<https://ec.europa.eu/commission/presscorner/detail/en/IP_23_1911>,
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7) European Commission, Press release, '‘Commission seeks feedback on draft antitrust Guidelines
on exclusionary abuses’ 1P/24/3623 (Aug 1, 2024) <https://ec.europa.eu/commission/presscorner/det
ail/en/ip_24_3623>.
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9) See, European Commission, Press release, ‘Commission finalises modernisation of the EU antitru
st enforcement rules’ IP/04/411 (Mar 30, 2004) <https://ec.europa.eu/commission/presscorner/detail/
en/IP_04_411>; David J. Gerber, 'Two Forms of Modernization in European Competition Law’ (20
07) 31(5) Fordham International Law Journal 1235, pp.1235-1236.

10) Pablo Ibafiez Colomo, 'The (Second) Modernisation of Article 102 TFEU: Reconciling Effective
Enforcement, Legal Certainty and Meaningful Judicial Review' (2023) 14(8) Journal of European
Competition Law 608.

1) gte| F2) &1,

12) &2 AHSZ European Commission, Press release, 'Antitrust: consumer welfare at heart of
Commission fight against abuses by dominant undertakings’ [P/08/1877 (Dec 3, 2008)
<https://ec.europa.eu/commission/presscorner/detail/en/IP_08_1877>

13) Commission Decision 2000/74/EC of Jul 14, 1999 relating to a proceeding under Article 82 of
the EC Treaty (IV/D-2/34.780 - Virgin/British Airways) (uplend on appeals, Judgment of Dec 17,
2003, British Aiways v Commission, T-219/99, EU:T:2003:343 and Judgment of Mar 15, 2007,
British Airways v Commission, C-95/04 P, EU:C:2006:133). Brtish AirwaysilM el &AlFo| #H F
8 EME X|HMst= 2822 =, Damian Chalmers, Gareth Davies, and Giorgio Monti, European
Union Law- Text and Materials (4th ed. 2019), pp.955-957. See also, Richard Whish and David
Bailey, Competition Law (10th edn. 2021), p.204; Pablo Ibafiez Colomo, 7he New EU Competition
Law (Hart Publishing Dec 2023), pp.8-9 and p.73 et seq, p.47 et seq.

14) Commission Decision 2002/405/EC of Jun 20, 2001 relating to a proceeding pursuant to Article
82 of the EC Treaty (COMP/E-2/36.041/PO - Michelin) (upheld on appeal, Judgment of Sep 30,
2003, Michelin v Commission, Case T-203/01, EU:T:2003:250). 0| AtAd ZHe EMAE2 Cls &
SollAl XtM|s| =telst £= &Ll Massimo Motta, ‘Michelin Il - The Treatment of Rebates’
(Nov 27, 2006) <https://bse.eu/tmp/pdf/motta_Michelinll.pdf> (preprint version of a chapter in Bruce
Lyons (ed), Cases in European Compelition Policy: The Economic Analysis (Cambridge University
Press, 2009)), see, inter alia, p.18, pp.22-23, and p.24.

15) Treaty establishing the European Community.
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16) Liza Lovdahl Gormsen, 'Why the European Commission's Enforcement Priorities on Article 82
EC Should Be Withdrawn’ (2010) 31(2) European Competition Law Review 45, p.45.

17) Pablo Ibanez Colomo, supra note 13, pp.8-9 and p.73 et segq., pp.48-50.

18) Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations
between undertakings, Recitals 28-29.
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20) Liza Lovdahl Gormsen, 'Why the European Commission’s Enforcement Priorities on Article 82
EC Should Be Withdrawn’ (2010) 31(2) European Competition Law Review 45, p.47 et seq
Richard Whish and David Bailey, supra note 13, p.204.

21) Judgment of 18 September 1992, Aufomec v Commission, T-24/90, EU:T:1992:97, para 77; Liza
Lovdahl Gormsen, supra note 16, p.46.

22) 2008 Guidance, paras 2-3.

23) Liza Lovdahl Gormsen, supra note 16, p.46 et seq.
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‘CJEU O A3l oz M0 &L Article 19(1) of the Treaty on European Union.

25) Judgment of Feb 17, 2011, TelaSonera Sverige, C-52/09, EU:C:2010:483. O =E+Z 1} Al 2
37 =2 (O™ ™) 20084 7Ho|H A (2008 Guidance, para 80)(See also, Pacific Bell Telephon
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ce Squeezes with Positive Margins in EU Competition Law: Economic and Legal Anatomy of a
Zombie' (SSRN May 7, 2014) <https://ssr.com/abstract=2506521>, inter alia, p.7 et seq, Robert
O’'Donoghue and Jorge Padilla, 7he Law and Economics of Article 102 TFEU (3rd edn. Aug 202
0), pp.479-480.

26) ojl= WA 22 mHHAS gidsuct See Giorgio Monti's comments during the
presentation cited in sypra note 19 (starting at 5:16). 12 EU =TI (ECJ)0| o|= o grolt
o el of HAIM = HAS 7el=Xo M= cts 288 uE 5 JASHCh Aren
Boin and Suanne K. Schmidt, 'The European Court of Justice: Guardian of European Integration’
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Macmillan 2021), pp.150-151.
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28) Judgment of Jul 3, 1991, AKZO v Comm/SS/on C-62/86, EU:C:1989:154, see, inter alia, para 72
and para 71.

29) Judgment of Mar 27, 2012, Post Danmark, C-209/10, EU:C:2011:342 (‘Post Danmark /), see, inte
r alla, paras 37-40 and paras 21, 22, 23, 30, in conjunction with, 2008 Guidance, paras 6, 20, 2
6, 28-32, 67 et seq., and para 82. Post Danmark /| AtZ12] &2 Mo 2& cHEMQ &1 22
2+ Rousseva2t Marquisel ™A o| A&t Ekaterina Rousseva and Mel Marquis, ‘Hell Freez
es Over: A Climate Change for Assessing Exclusionary Conduct under Article 102 TFEU' (2012)
4(1) Journal of European Competition Law & Practice 1), 2 ¢ &1 232 i3z Z&5uch
Damien Gerard, ‘Looking back at a 2012 highlight: Post Danmark’ (Kluwer Competition Law Blog,
Jan 7, 2013) <https://competitionlawblog.kluwercompetitionlaw.com/2013/01/07/looking—back—at-a—201
2-highlight-post-danmark/>; Robert O’'Donoghue and Jorge Padilla, supra note 25, p.373; Pablo |
banez Colomo, supra note 10, pp.613-614, p.615, p.616, pp.617-618 &.

30) Judgment of Feb 13, 1979, Hoffmann-La Roche v Commission, Case 85/76, EU:C:1979:36.,
paras 89-90. Also, para 91 of the same judgment ("which condition normal competition”), in
comparison with Judgment of Oct 14, 2010, Deutsche Telekom v Commission, C- 280/08 P,
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EU:C:2010:603, para 177 (“...other than those which come within the scope of competition on the
merits.”)). M4t ZAM™(normal competition)2 2 FE{ A2d-EHo| 2|st A ™ (competition on the
merits) 2 2 ESO0| §74 7t AT 2tHSIo] s obsk 262, Richard Whish and David Bailey,
Supra note 13, pp.199-200, 2|2 Judgment of May 12, 2022, Servizio Elettrico Nazionale and
Others, C-377/20, EU:C:2022:379, para 27 (first question), and para 75 et seq); Pablo Ibanez
Colomo, 'Competition on the Merits’ (2024) 61 Common Market Law Review 387, p.390 et seq.,
and 396 ef seq.

31) See Judgment of Sep 6, 2017, Intel v Commission, C-413/14 P, EU:C:2017:632, para 138 et se
q., alongside 2008 Guidance, para 41 and Nicolas Petit, 'The Advocate General’'s Opinion in Intel
v Commission: Eight Points of Common Sense for Consideration by the CJEU’ (SSRN Nov 201
6) <https://ssrn.com/abstract=2875422>, p.11. For comparison, see, Judgment of Jun 12, 2014, /int
el v Commission, T-286/09, EU:T:2014:547, paras 81, 140, 143, 152.

32) Judgment of 12 May 2022, Servizio Elettrico Nazionale and Others, C-377/20, EU:C:2022:379
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33) Judgment of Jan 19, 2023, Unilever /talia Mkt Operations, C-680/20, EU:C:2023:33 (‘Unilever’),
paras 47-55 (see, particularly, para 51), and paras 59-60.

34) Judgment of Dec 21, 2023, FEuropean Superieague Company, C-333/21, EU:C:2023:1011
('Superleague’), paras 129-130.

35) Giorgio Monti, sypra note 19, slide no. 6.

36) Article 263, TFEU.

37) Articles 267, 256(3), TFEU. See also Regulation 2024/2019 of the European Parliament and of
the Council of 11 April 2024 amending Protocol No 3 on the Statute of the Court of Justice of
the European Union, Article 1(4) ("Article 50b" 70 W& =t1).
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40) 2008 Guidance, para 22; Ekaterina Rousseva and Mel Marquis, supra note 29, p.14; Richard
Whish and David Bailey, supra note 13, pp.205-206.

41) Judgment of 12 January 2023, Lietuvos geleZinkeliai v Commission, C 42/21 P, EU:C:2023:12,
paras 81-91 (read this case together with two precedents, Judgment of Mar 25, 2021, Deutsche
Telekom v Commission, C-152/19 P, EU:C:2021:238 and, on the same date, Slovak Telekom v
Commission, Case C-165/19 P, EU:C:2021:239.

42) See, e.g, Pablo Ibafez Colomo, supra note 30, pp.392-393; Richard Whish and David Bailey, s
upra note 13, pp.205-206. For more discussions, see Pablo Ibanez Colomo, 'Lithuanian Railways:
the most straightforward abuse case ever?’ (Chillin'Competition Oct 5, 2017) <https://chillingcompet
ition.com/2017/10/05/lithuanian-railways—-the—-most-straightforward—-abuse—case—ever/>; Pablo Ibanez
Colomo, 'Persistent myths in competition law (V): ‘there is no such thing as an abuse by object
(or by effect) under Article 102 TFEU” (Chillin'Competition Jan 10, 2020) <https://chillingcompetitio
n.com/2020/01/10/persistent—-myths—in—competition-law-v-there-is—no-such-thing-as—an-abuse—by-o
bject-or-by—-effect-under-article—102-tfeu/>; Pablo Ibanez Colomo, '‘GC Judgment in Case T 814/
17, Lithuanian Railways - Part I: object and indispensability’ (Chillin'Competition Dec 1, 2020) <h
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s—part-i-object-and-indispensability/>.

43) Servizio, paras 76-78 (to the same effectd, Pablo Ibafiez Colomo, supra note 10, p.614)

44) Superfeague, para 131 and para 186.

45) For reference, Johannes Laitenberger, ‘Accuracy and administrability go hand in hand’ (Sppech,
presented at CRA Conference, Brussesls, Dec 12, 2017).
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46) Giorgio Monti's explanation during the presentation cited in supra note 19 (starting at 50:38).

47) stZollM el AMAMEE M2 = U7 20 o SdMe= AFSHR| AKX FE Ao M=
MM g2 SZNEE WF)ECl=E Syperfeague HZUM Z|s=2F H106=E &E&35I0{ AlZ
A Hi ™ AFA Rt 2l HR|E =HEbst= EA|J} L2 ZHo|, §35| CXE ZE =2 MEjA X
i X A e et OS 2 #Held = S Wz Mzt Syperleague, para 137 and
para 152. d2|11, & ®¥st= ot 7| w20l M XMl MYSHK= LUAX|TH HA0| 7|&=9
88 & O Yets| & ™ME, o2t SSESHEd™MX HAETI E571 ot 2l A, &Y

T Uct= A, Od2l0 A St 3o AMX 3 4ol

O:

=2 = A, =
HEs| ot FEEST GAHs5| /Ese o|HMEEo| ZAT =HAUS A2

48) The draft version of the Communication from the Commission, ‘Guidelines on the application of
Article 102 of the Treaty on the Functioning of the European Union to abusive exclusionary
conduct by dominant undertakings’ (published in Aug 2024), para 60.

49) Zotof| sk MHt™ol H| T FHE Z Assimakis Komninos, “Jaccuse!” - Four Deadly Sins of
the Commission’s Draft Guidelines on Exclusionary Abuses’ (Network Law Review, Summer 2024)
<https://www.networklawreview.org/komninos—guidelines/>.





